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H2LAGTE .
dent’ urred during: the: 1987, termi”
negotiations whey ‘the company_ pre-
sented . attendance” concerns ™ fo’ the
union.? The UFCOW received notice;
again, in August 1998 that a new poli-
¢y would be implemented October 1,
On or about September 17,.1998, the
union recetved a copy of the policy,
Other than stating that if believed the
company was required to give a 30-day.
notice, at no time prior te September .
17 did the union respond to ‘the new
policy other than the local president’s -
statement during the 1997 negotia-
tions that the company could address
attendance problems as 1t saw fit to'do
50, UFCW's statements and conduct
are not demonstrative of its belief that
a contractual obligation exists to be
undertaken by the employer.” ,

[31 In sum the company notified the
union of its intent to change the olioy
and discussed or consulted with the
union through its representative, the
local “president. Article .12 identifies
work rules as a management right and
states they are exercised at the sole
discretion of the employer-“except as
these  functions .are specifically re-
stricted by the! terms of the Agree-
ment.” There are no. contractual re-
strictlons preserit on-changing ‘work
roles during the term of the Agree-
ment and there is no requirement in
the Agreement. pointing to-a pariicu-.
lar manner or.time period in which
notice must be provided to the union
prior -to’ changing rules. In other
words, . the practice of notice to. the
union through-consulting and/or dis-
cussing changes in the policy prior to
the implementation does not alter or
modify ‘the ungmblguous silence in.
the contract on these matters and the
contractual reguirement that any
limitations be specifieally 1dentified in
the-Agreement. Unless a practice has
some basis in the contract then there
is no basis to enforece the practice, If.
there is.a binding practice.or require-
ment for the employer to.provide no-
tice that has arisen as.a result of con-
sultations and discussions during :the
19808, it would be. reflected in’ the
Agreement but it isnot. - - - '

Thus, having determined-that the -
1979 letter expired -with the. 197531 .
term- ‘agreement - and . the' current
Agreement contains no notice require-'
ment, this arbltrator coricludes that

*UFOW malnteins that the diseussions reflect
the employer's obligation to bargain the policy
with the unlon but the scope of bargaining, dis-:
cussions or consultations- between the partles fs.
not the issue before this arbitrator, Morsover, the
compar:ly's business initiatives for the 1907 negoti- -
ations deal. with, amon -other matters, extended.
absences: This appears to be a matter within the .
purview of Article 8, Leaves-of Absences, and not
directed towards an attendance polioy.

* 'Employer proper] drug tested inspector, -

the conmipany was not obligated to give

the' UFCW thirty '(30) days notice re--
garding the attendance polioy. Accord- )
ingly, the grievance must be denled.”

AWARD .

1, The grievance is arbitrabie,
. 2. The grievance is denied, -

INTEGRATED METAL
TECHNOLOGY — |
.. Decision of Arbitrator

In re INTEGRATED METAL
TECHNOLOGY, INC. and UNITED .
PAPERWORKERS INTERNATION-

AT UNION, LOCAL 7410, Grievance:
No. 1108, March 10, 1999 .
Arbitrator: Lamont E, Stallworth

DRUG TESTING " -
1. Reasomable suspicion »124.60
despite contention it lacked ressonable sus-

picion to do so, where collective-bargaining
contract states it can test when person is

- suspect or when- “cireumstances or work-

flace conditions jusfify it,"” which is broader
han reasonable suspicion. L

2. Ciroumstances »124.60 . - .-

Employer did not violate collective-bar--
gaining contract, which allowed it o grug
test embloyeé who is suspect or if “circum-
stances or workplace. conditions Justify it
when it tested inspector, even though he did
not use truck tractor in whiceh evidénce of
marijuana use was found, where he worked
in shipping ares, and had sccess to truck,

Appearances; For the employer
Michael.A,-Snapper, attorney, For the
union — Darryl R. Cochrane,’ attor-
ney, LT T e )

L

REASONABLE SUSPICION . """

The Issug -~ e L
STALLWORTH, Arbitrator: — ‘The
Partles..submitted. the following is-
sue(s)_‘tq_ the Arbitrator;.. - o
Did the Company-have the right to.re
quire Grievant to take a drug test pursuant,
to Schedule 3B Part VI of the Collectiye..

Bargaining Agreement? - . ..
If not, what should the remedy be? -
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cated that they objected to the testing

.of thosa .leads because they felt that

theirduties - were different from" the
- duties ‘of the rest of the employees,
These employees are inspectors. While

Porter and-8—do work in the shipping

areq, their Iunction is different from

the othier employeés in the shipplng

ares. Their job Is scheduling trucks
and insuring that the proper loads are
placed on the eorrect truck for ship-
ping. Their fob duties do not require
them .to use the switeher. Other.than
for taking a break in the cold weather,
the inspectors ordinarily would not en-
ter the switcher for any work purpose.

-After considering the Union’s re-
quest, the Company nenetheless deter-
mined that it would test all of the em-~
ployees in the shipping area including
employees, supervisors-and all leads,
including Porter and 8_. According to
Zysk, the Company ‘“decided that it
would be better to test all leads rather
than try to determine, because of dif-
ference in dutles, who should or should
not be tested". :

On or about February 10, 1997, the
Company sent a total. of twenty (20)
employees from the shipping area to
be drug tested. According to the testi-
mony at the hearing, the twenty (20)
employees consisted of twelve (12) reg-
ular hourly employees, seven (7) lead
persons and two (2) supervisors. Based
on the testimony at the hearing, it is
unclear. whether, there were 20 or 21
employees being tested. However, that
issue .is.really- irrelevant to the out-
come of the Instant: dispute. ... )

Of the employees that were tested,
five (5) had positive results. One of
these was a supervisor, who was imre~
diately terminated by the Company.
‘The remaining four (4) employees were
meémbers of the bargaining unit. One

of these employees who tested positive

for drugs was the Grievanit, Pursuant
to the Agreement, the Company of-
fered the four (4) hourly-employees the
opportunity to slgn a “last chance”
agreement instead of ‘being terminat-
ed. Specifically, the last chance agree~
ment provided: -~ ot

iy . agree to &nriidipate and comply
‘with the appropriate after care programs
suggested by the treatment center, I also

understand and agree to periodic drug/aleco~

hol testing for the next twelve months.

. I understand that if any of the above
terms are not adhered to, my employment
_a.t IMT will be terminated. -

It is also my.updersta,nding that the first
positive drug/alcohol screen will resulf.in
termination, o o

. employees, - ' -

The Grievant signed this sgreement

on Februdry 12, 1997, On Febiruary 14,
1997, the instant grievance was filed,
Specifically, the Instant grievance in-
dicated that “"Company did not have
just ceuse to send me, for drug and
alcohol test.” The remedy requested

was “make me whole”. The instant

grievance proceeded through the
grievance procedure without a satis-
factory resolufion and thé matter was
sproperly submitted to arbifration, It is
within this factual context that the
instant dispute arises. i

The Position of the Company =~ -

‘The position of the Company is that
it had a legitimate right to test the
Grievant because of. the evidence of
marijuana that was found in the ship-
ping ares. Under the language of the
Agreement, the Company may test for
drugs, not only where an individual is
suspect, but also where *“clrcum-

stances or workplace conditions justify

it”. ‘The' Company polnts out that the
Union has not grieved or challenged
the Company’s declslon-to test any

- other employees in the shipping area.

In fact, Union - representatives met
with the Company and suggested that

. Company should test all leads and su-

pe rs. 'This suggestion -the. Com-
pany wholeheartedly endorsed. Ac-
cording to the Company, by takin
this action, the Union acknowledge
that the Compani/n ‘had - sufficient
cause to require testing of all shipping

1t is the pogition. of .the: Company
that it had the right to send the Griev-
ant for testing because he, iike all the
other employees who worked-{i the
shipping area, had regular. agcess. to
the places where drugs were located.
While the Company ackiiowledges
that it was not part of the Grievant!s
responsibilities to ‘use the switcher,
that 1s of no relevance to this decislon.
The Grievant had aceess to the switchi-
er and spent all of his work time ii the
shipping ares, where there was signifi-
cant evidence of drug use. Under the
fieation to test all shipping employees.
According to the Company, there:-is
nothing distinguishing. the Grievant
from the rest of the employees in the
shipping area, For this reason, the
Company had "the right, under -the
Agreement, to test. Grievant, = .

The Company: takes the: position
that It acted in a completely even-
handed fashion by testing all:employ-
ees who worked in-"the _shlppin%area;
including supervisors. In fact, the su-
pervisors whaotested positive were im-
mediately terminafed, while the mem-

Agreament, there was legitimate justi-.

§9
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bers of the bargaining unit were given
RiRSbeRanos. ©; ot

' The Position of the Uniﬂn B

. 'The Union articulates its position in
the form of a fairly stralghtforward
question. It asks: “Did the Company
have a reasonable suspiclon of. drug
use by 8" It is the position of .the
Union that while the .Agreement does
not specifically use the term “reagom-
able suspicion®, that standard of cause
iy required in order to drug test an
employee pursuant to the janguage-of
the Agreement.-: .- .

‘It is ‘the -contention’ of . the Union
that the presence of, the Grievant. in
the shipping area is' not sufficient {o
constitute’. a- “reasonahble suspiclon.”
According. to the Unlon, if the Com-
pany were allowed to test under the
cireumstances of the instant case, this
essentially changes the intent of the
Agreement to be that of random’ test~

ing. According to the Union, if the Un- -

dersigned Arbitrator were to follow the
Company’s reasoning, the Company
would be able to test anytime that it
hag evidence of drug use on the prem-

iges because all employees st the facil- .

ity generally have access to all areas.
The Union clted 2 number of arbi-
tration cases on the definition of 'rea~
sonable ' suspicion.” See, eg.  Havens
Steel Company, 100 LA 1190 (Thornell
1093); and Coca Cola Bottling Group, 917
LA 343, 347 (Wecksteln, 1991). These
arbitral awards articulate a standard
of individualized suspicion in order to
drug test an employee. In rddition, the
Union ecited & numbper of arbitral
awards which illustrated situations
that did not rise to the level of the
reasonable suspicion and justifying
drug testing, One of these arbitral
awards indicated that a minor acci-
~ dent is not enough to cause reasonable
.. suspicion: Bee, e.g., Tribune Company
7 .93 LA 202'(Crane, 1989). ‘Another arbi-
tral award indicated that belng in-
volved in a “heated” argument 1s also
not cause enough for testing. See, e.g.,
Havens Steel Co., 100 T:A 1190 (Thor-
nell, 1993). ) :

Overatl, the Union contends that
“generalized susplcion’’ is not enough
to meet the standard of reasonable
suspieion, What 1s’ required is “indi-
vidunlized suspicion,” which; accord-
ing to the Union, was not present in
the Instant.case. In sum, the Union
'argues that the decislon of the Com-
pany to test all employees who work in
‘the shipping area ‘‘was anything but
an individualized suspicion that s
was using marijusna. The Company

basically randomly tested dcircle of.

employees; This, the Union submits as ‘

an abuse and contrary to the ‘suspl-~
cion’ language in-the collective bar-
gaining agreement.” Accordingly, the
Union requests:that the instant griev-
ance he sustalned in its entirety..

 Opinion

_ 7This is a case in which the Grievant
was required to undergo & drug/alco-
hol test because he worked in an area
in which there had been evidence that
drug activity was present. The Parties
submitted the following issue to Arbi-
trator: T o

Did the” Company have the right to re-
quire Grievant to take a drug test pursuant
to Schedule 38 Part VI of the Collective
Bargaining Agreement? ‘

If not; what should the remedy be?

The Arblirator has carefully consid-
ered the testimony, other evidence and
arguments put forth by the Parties
and coneludes that the Company did
have the right to require the Grievant
to undergo a drug/aleohol test under
the clrecumstances of this case. Under

the language of the Agreement, the -
Company did have the right to-require

the Grievant to undergo a drug/aico-
hol test. The Arbitrator’s findings, rea~
soning and concluslons are presented
below. E R

In the instant dispute, the Arbitra-
tor is presented with a relatively un-
complicated fact pattern. It is uncon-
tested that there were reports of
various drug activities in the shipping
area of the Compa.ng, ineluding the
presence of drugs in fhe switcher, e,
the truck tractor that is used to move
trailers around the shipping area. It is
also not contested that there was the
presence of marijuana smoke in the
shipping area. Based on this evidence,
the Company decided that the lan-
guage of the Agreement permitted it to
fest all of the employees whose regular
work duties required them to be in the
shipping area, - - - - .

When the drug testing decision was
made, Union officials approached the
Company. They indicated that they
did not object to the testing of the
regular hourly employees who worked
in the area. However, the Union did
not feel that the-testing population
should be so Hmited, They requested
that in addition to the regular hourly

employees, that the leads and the su- .

pervisors also be tested. The Company
dld not object to this suggéstion and

- request. Rather the Company, con-

curred in the suggestion. :

© *Phe Unlon did oblect at that time to

two. of the leads being tested. Those

leads were the inspectors who -worked
in the _shipping area. The speclfic indi-

£
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ﬂdﬁals,-welze, Jody Porter and S_, the

Grievant ‘in- this. matter. ‘The: Union -

contended - that. because the evidence
of- marijuana use was found in the
switcher and beeause i was not part of
the Inspector’s responsibilities to work
in the switcher, that it was improper
to test the inspectors for drug use. The
Company disagreed with this conten-
tion-and indlcated that it felt that it
WaSs Proper to test all of -the employees
in the shiPplng arez because the in-
spector’s s

worked in the area. The Company-felt
that all employees who worked in the
shipping .area should be tested, not
Just those whose job responsibilities In-
cluded using the switcher. The Com-
bany reasoned that the inspectors,
while their job responsibilities did not

- require them to use the switcher, had
regular and routine access to the areas
where marijuans use had occurred, in-
cluding the dock area and the switch-
er,

" The Company went forward with its
plans. to test all regular hourly em-
Dloyees, leads and supervisors who
worked in the shipping area. Of the
twenty (20) or so employees tested, five
(6) were tested positive. One was a. su-
pervisor who ‘was immediately termi-
nated. The remaining four (4) were all
bargaining unit members; inciuding
the Grlevant. All four (4) signed “last
thance” agreements after the positive
test, allowing them to remein on the
Job. One of those who tested positive
was the Grievant in this matter,

.- The 'above mentioned facts are not
in dispute. Both parties agree as to
what ocourred. What Is at issue is
whether the language of the Agree-
ment allowed the Company to require
the Grievant 0 undergo the test, The

provides:

*

IMT may require a blood test, urinalysis,
breath analysls, or other drug/alcoho
screenings of those persons suspected of ts-
ing or being under the Injluence of a drug
and alcohol or where circumstances or work-
p‘!jtéced)condftions ‘Justify it .... (Emphasis
adde

A review of the arguments of the
Parties clearly indicates the aren of
disagreement. The Union belleves that
the Agreement, sven. though it does
not directly a iculate this standard,
requires that a. “reasonable suspicion’
standard be used to require drug tests,
Under .. that ‘“reasonable suspleion
standard,” aceording fo the Union,
there must be some type of “individ-
yalized suspieion’ which leads the
Company to believe that an individual
was_acfually using drugs. According
the Union, this would have to be:

relevant language of the.Agreement.

tuiition could not be distin-
-Bulshed from the gther employees who -

- Direst observation of use or consumption,
odof of alcohol or marijuanas, past history of
abuse eombined with present indicla, in-
volvement in an aceident, erratie or abnor-
mal behavior, and physical symptoms of
being under the influence, such as red,
glassy or watery eves, slurred speech, un-
steady or stumbling: bearing or confusion
.-: o Coca Cola Boltling Group, 81 LA 343,
347 (Weckstein, 1991) . .

“Conversely, the Company argues
that the language of the Agreement
does not require such a standard of
“individualized suspicion.” The Com-
pany argues that the language of the
Agreement is broad In scope. In addi-
tion, the words “persons suspected of
using or being under the influence of g
drug or aleohol”, this Section proceeds
to give broad Ianguage that allows the
Company the right to test “where cir-
cumstances or workplace conditions
Justify it"”. This is broad language that
the Company argues, gives it the
broad right to test for & variety of cir-
cumstances, above and beyond - “indi-
vidualized suspicion:” The Company
argues that the evidenee of drug use in
the shipping area was sufftetentl per-
vasive to require the testing of all em-
ployees who worked in the ares. The
Company points to the fact that the
Union did riot object to the testing of
any of its employees exeept the two
inspectors. In fact, when the Unjion
was notified that the Company was
golng to test the shipping area employ-
ees, i suggested that the leads and the
supervisors. also be tested, & .group
which went beyond the orfginal sus-
pected cfroup. - )

Based on the. evidence and. argu-
ments of the Parties, this Is a matter of
contract interpretation, Accordingly,
the Undersigned Arbitrator must in-
terpret what i3 required under the fol-
lowing language: o . :

IMT may require ... drug/aleohol screen-
infs of-those ﬁgrsons suspected:of using or
being undér the Influence-of o drug and
alcohol or where circumstances or work-
place conditlons Justify it. By way of exam-
{Jle, and without imiting the generality of
ha preceding sentence, IMT will require
test whenever an employee Is’ involved in
any in an accident, in. the plant or else-
where, on IMT FPraperty, or involving. an
IMT vebicle, when the accldent causes per-
sonal injury or property damages....” | - .

Does the contract require “Individ-
ualized ‘suspicion,” as the Union asug-
gests, or is a generalized suspielon all
that is hecessary, as the Company pos-
tulates? Responsibilities of the Under-
signed Arbitrator is to determine; from
the evidence. presented, the intent of
the Partles “when ‘they drafted the
Agreement, In this case, {the only evi-
dence the Arbitrator possesses -as to
the intent of ‘the Parties is the Actual
language of the Agreement, There Is

no evidence of bargaining “history to.

£
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_ further clarify .the Intent of-the Par-~

ties, ' Congequently, ‘the’ Arbitrator
must look -at. the -language ' of . the
Agreement, Certainly, there is no need
for interprétation unless the agree-

- ment is ambiguous. If the words are

‘oplnion that the Parties could have-
‘chosen to use the specific term ‘“‘res-

plain and clear, conveying a distinct
idea, there is no occasion to resort to
technical ‘rules of interpretation and
the clear meaning will ordinarily be
applied by arbitrators. Elkouri and El-
kguri‘,i;!}gow Arbitration.Works, th Ed.
at p. L R

[1} Subseqguent to a review of the

relevent lan%(\;a.ge of the Agreement, it.

is apparent to the Arbitrator that the
Parties interided that the Company

would be able to drug test for a wide

variety of circumstances. There are a

-number of factors that lead to this
conclusion, First, the lahguage itself is

broad. The Company is not limited to
test only in situations where someone
is suspected of using or- being under
the influence of a drug or alcohol. The

language indicates that the Company -

can drug test: when a person is suspect
or when “cireumstances or workplace
eonditions justify it.” Thus, the lan~
gnage is written not in & specific fash-

ion, but rather, in broad general-
terms, which gives a great deal of dis-

cretion to. the Company. Beyond the
above-mentioned lahgusage, the lan-
guage of the Agreement proceeds to
give an example of allowing an em-
ployee to be tested if that employee has
been involved in a workplace accident.
Again, this language giving post-acci-
dent testing as an example also ex-
pends the Company’s right to drug
test. Finally, the language regarding
post-accident testing is preceded: by
the phrase “By way of example, and
without limiting the generality of the
preceding sentence’. This clearly
shows an intent that post-accident
{esting was merely an example and the
g}ilrcumstances should broaden from
ere. - . : :

In addition, & few other circum-
stances- confirm this reading. First,
the Undersigned Arbitrator is of the

sonable susplcion’’ In the Agreement.

However, the Partles chose not to use -

that term and the Undersigned Arbi-

- trator-is bound, by that.decision and -

the consequences of same,  Further,
the-Unlon “did agree” that all employ-
ees In the shipping ares, except Porter
and the Grievant, should be tested.
This was in spite of the fact that there
was not any evidence in the record
indieating that any specific individual

had been-found. with drugs or drug -

paraphernalia in -the shipping" area.

Thus, after reviewing the language, as

atl

-

well as the facis and cirecumstances of
this case, the Undersigned Arbitrator
must conclude that the language at
issue is not limited to “reasonable sus- -
icion” as the Union:argues, but is
roader a3 the Company alleges and
testing. 1s alowed. when “circum-
?tairéces or workplace conditions' justi-
v it, , it

[2] The Undersigned Arbitrator fur-
ther concludes that the exisfing -cir-.
cumstances were sufficlent to allow
the Company to test the Grievant for
drugs. The Grievant worked as an in-
spector continually in the shipping
grea. He spent all his tirme there and
had access to the switcher, where the
actual evidence of drug use was found.
While the Arbitrator acknowledges

“that it.was not Pa.rt. of the Grievant’s
- job responsibilit

iities-to use the switcher,
that does not exempt hirh from being
properly suspect for drug testing. The
Grievant worked in an ares-in which.

‘there was evidence of drug usage in-

cluding marjjuana and marijuans
smoke, While the marijuana was con-
fined to the switcher; the smoke was
not. Further, it is uncontested that the
Grievant had access to the switchier
and while there was no evidence that
he actually was seen in the switcher,
there was evidence that he used the
switcher to warm up on cold days.

After a carsful review of the evi-
dence snd.arguments, the Arbitrator.
must reject the Unilon’s argument that

" because the Grievant’s job responsibil-

ities did not require him to use. the
switcher, he should not be tested. Un--
der that reasoning, any person who did
not. have specific job duties In a cer-
tain location where there was evidence
of drug or aicohol usage, would be im-.
mune from testing. The Undersigned
Arbitrator is of the opinion that this
was not the intent of the Parties. -

In the instant case, the Grievant
worked exclusively in an area where -
there was uncontested evidence of-
drug use. The Grievant'worked in this
ares and it Is uncontested that he had

. pocess to the location where actual

diugs were found. As stated earlier, it .

‘was also uncontested that the Griev- .

ant use@ or presumably sat_in the -
switcher in order to warm up.

Based on this evidence, the_above-

‘referenceéd fAndings and . conclusions

and In the light of the expressed lan-
guage of the Agreement, the Under-
signed Arbitrator must conclude that -
the Company acted properl and not
in violation of the Agreement, particu-. .

‘1arly .Schedule 3B, Part VI, when At

tested the Grievant for drugs and sub-

sequently -perinitted the. Grievant-to..

enter into a “last chance” agreement.’

£
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+ dended that she authorized posting and:hag. - -
no‘motive:to do.so once-she admitted she
allowed notice to be read, and 1t is plausible -
- she'would ‘hot recall Specific incldent Inass’

11314682 -
. Aceordingly, the instant grievance s
denied;;:-

much agit was brief.

" Jnstant grigvance is'denied {nits:
. ‘entirety: The Company acted properly:
- v when'it required the Grievant, 8_'to
E ,undergo.’,a;%lrug”t_e‘st'ih'Februa.ry,. 1997 i
~ and did not violate Schegule 3B, Part: _Appearances: For the ‘ém
- VI of the Collective Bargaining Agree- . Thomas J, Beafmish, assistan
: 2t X, -

bio'jei', o

[ E teity.at- ..
torney. For . the--iujlon == -John F, - -
Fuchs (Fuchs, Snow, O'Connel & D o
Stefanis), attorney. .- - - PRI

DISHONESTY

Issue
" DICHTER, ‘Atbitrator:
ties stipulated to the foll

i

—"The pa
24 M owing issue: -

“Did the Employer havé just cause to issup. .
a five-day suspénsion-.to grievant, If not,-
what s the appropr_iate remedy?: -

In'te CITY: OF MILWAUKERE. and
MILWAUKEE  POLICE .- SUPERVI-
SORS. - ORGANIZATION, =No,. -
/P M-99-102, Februsiy

d 'not-have judt caiise to- susperg - COLL . alning. agreement -wit
' -po.lictg-ser'géanc.f-ivhﬁfa‘g';éedém-amcefﬂ-:-mz,-'-- the:City of Milwaukes; hereinafter re
. guest. to. post inaccurate statement. about ferred:toas.the Glty::The agreemer s
'."settlemgnt‘fgf‘baby,-_f.obd..,"llit. atlon, for dls-: 3sific ,th
hqnestg&w!:&re*serge&ntsres o1 > Uess ‘
- tionsab sut whether it washer sigrintins’s
ha.ckx_of.jdficumentiquthﬁﬂzin'glpoatih‘g;" But:
- Wasunsure:whenasked if 1t "was her.origi-:
33 n: front logument; -sha -

Trég
.~ settlement of baby-foad:1it
. penided witholt:Just zaus
Prohibiting redkless - i




